discrimination. 3 This Article explores both neutrality and those related ideas, which share the problems associated with the underlying idea of religious neutrality.
The frequency and importance of references to neutrality and related ideas in Free Exercise and Establishment Clause jurisprudence does not show, however, that "neutrality" is typically used in any genuinely coherent, workable, and reasonably persuasive sense. It is, in fact, far from obvious that the cases use the term "neutrality" coherently. On the actual coherence of the idea of Religion Clause neutrality, reasonable minds could differ. 4 This Article sorts out various ideas of neutrality and finds that Religion Clause neutrality, as typically phrased, lacks coherence. 5 But the Article does not simply discard the idea of Religion Clause neutrality. Instead, the Article explores seven separate, alternative ways of thinking about Religion Clause neutrality and considers their respective appeal and .defects. 6 At this introductory point, these seven ways of thinking about neutrality in the Religion Clause cases can be listed without much clarification or elaboration. First, and most straightforwardly, some would argue 7 that some identifiable, intended, coherent, workable, and reasonably attractive idea of neutrality can be identified that can tie together, in some recognizable way, the relevant Religion Clause cases. 8 Unfortunately, our analysis is unable to identify any such sense and must press on.
Second, and now assuming the unavailability of any commonly recognized idea of neutrality meeting the above criteria, this Article considers whether Religion Clause neutrality is a judicial tool of manipulation.
9
This may be a feature for some-but this possibility hardly seems to promote the broader public interest. Other, more legitimate reasons for continuing to rely on the idea of neutrality are then explored.' 0 Third, this Article considers the possibility that the courts, whether or not they recognize what they are doing, may in fact be taking advantage of what has been called the "essentially contested"" nature of the concept of Religion Clause neutrality. This Article explains "essential contestability" and how the essential contestedness of "neutrality" might help account for its continuing prominent use. 12 This approach is also 3. These ideas are referred to frequently throughout the Establishment Clause and Free Exercise Clause cases cited supra notes 1 and 2, respectively. For a discussion of neutrality as non-discrimination in particular, see, for example, Frederick Mark Gedicks, 
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Can We Make Sense of "Neutrality" hardly without its limits and costs.
Fourth, this Article considers the possibility that, whether or not the courts recognize it, the idea of neutrality in the Religion Clause cases operates as what Lon Fuller 13 classically referred to as a legal fiction.1 4 This Article considers the costs and benefits of thinking of religious neutrality as a legal fiction.
Fifth, this Article considers the possibility that neutrality and related terms, likely without judicial intent, can be interpreted along lines analogous to what some contemporary philosophers refer to as "moral fictionalism."' 5 As applied in its original moral context, and by analogy in our own specific case law context, the moral fictionalist approach is elaborated on and then critiqued 1 6
The sixth possibility is especially related to the fifth. This sixth possibility is also most plausibly thought of as an interpretation that does not reflect the intent of the judges deploying the idea of neutrality in Religion Clause contexts. This possibility draws by analogy on what has been called "error theory" in ethics.' 7 Here, the Article considers an "error theory" use of neutrality in Religion Clause cases and then critiques error theory, as applied by analogy, in the Religion Clause context.' 8 Finally, and related to the fifth and sixth approaches, the seventh possibility considers, by analogy to some contemporary philosophical works, whether it would be legitimate and helpful to eliminate some possible test cases that apply the idea of neutrality in the Religion Clause context. 19 This idea, which this Article critiques, basically argues that it is justifiable to "lower the bar" in deciding what should count as neutral.
This Article concludes that neutrality and related ideas are not generally used in a coherent, workable, and reasonably persuasive way in Religion Clause cases. 20 Examining seven alternative uses, functions, and interpretations of religious neutrality provides a better understanding of why Religion Clause neutrality retains its prominence. But in the end, considering all the alternative approaches, alone or in combination, there is no genuinely workable, coherent, and reasonably attractive view of neutrality. Ultimately, one or more separate goals, standards, or criteria must be invoked to replace neutrality if our Religion Clause jurisprudence is to be as legitimate as possible. Religious neutrality is not an achievable goal.
The Conclusion briefly explores the surprisingly useful analogy to cases that distinguish police power regulations from compensable takings, in which some strikingly similar policy issues arise. Though it may initially seem far removed from the Religion Clause cases, the analogy could offer valuable guidance to courts considering Religion Clause issues.
II. USING NEUTRALITY IN RELIGION CLAUSE CASES
The idea of neutrality and related concepts is conspicuous throughout the contemporary Religion Clause case law. That is not to say that it dominates the analysis in the major cases. 21 Nevertheless, neutrality is prominent. 22 Consider, for example, Wallace v. Jaffree, an Establishment Clause case that involves a law authorizing public school moments of silence for prayer meditation. 2 3 In Jaffree, the Court stated unequivocally that the law is "not consistent with the established principle that the government must pursue a course of complete neutrality toward religion." 24 The Court therefore construed, perhaps unjustifiably, neutrality with striking breadth. 2 5 More recently, in the context of local board of commissioners' public meetings, Judge Wilkinson of the Fourth Circuit elaborated on the neutrality theme:
[I]nvocations must consist of the type of nonsectarian prayers that solemnize the legislative task and seek to unite rather than divide. Sectarian prayers must not serve as the gateway to citizen participation in the affairs of local government. To have them do so runs afoul of the promise of public neutrality among faiths that resides at the heart of the First Amendment's religion clauses. 26 Of course, the asserted neutrality must encompass not just all religions, but also irreligions. 27 21. Consider, for example, the role of coercion in school prayer cases 878 (2000) (Souter, J., dissenting) (neutrality as "equipoise" or "evenhandedness"); Lemon v. Kurtzman, 403 U.S. 602, 612 (1971) (The regulation's "principal or primary effect must be one that neither advances nor inhibits religion."); Epperson v. Arkansas, 393 U.S. 97, 103-04 (1968) ("Government . . . must be neutral in matters of religious theory, doctrine, and practice. It may not be hostile to any religion or to the advocacy of no-religion; and it may not aid, foster, or promote one religion or religious theory against another or even against the militant opposite. The First Amendment mandates governmental neutrality between religion and religion, and between religion and This constitutionally sought after conception of neutrality seeks to avoid what the cases refer to as sectarianism, denominational advancement, exclusivity, intolerance, favoritism, non-ecumenism, indoctrination, proselytization, divisiveness, discrimination, or religious marginalization. 28 The rationale underlying each of these aims, if there is one, is a social ideal "that those [persons] of different creeds are in the end kindred spirits." 29 Or one could say, a bit more technically, that the neutrality cases try to universalize a familiar, but unfortunately not universally shared, form of what we might choose to call a broad, Lockean liberalism. 30 Let us now consider some of the problems of Religion Clause neutrality.
The cases actually show that judges are aware of some of the complications of neutrality. The courts are aware, for example, that a policy's "facial" or "formal" neutrality may mask the policy's non-neutral effects, intended or not, in the real world. 31 In Free Exercise Clause jurisprudence, moreover, it is widely appreciated that "laws 'neutral' toward religion may burden religious exercise as surely as laws intended to interfere with religious exercise." 32 But the courts do not always press their inquiry into the predictable effects of "facially neutral" statutes. Consider the summary language 28. For the sake of convenience, the reader's attention is directed to Joyner, 653 F.3d at 342-43, in which nearly all of these conceptions are referred to with further citations.
29. Joyner, 653 F.3d at 347. Note that any supposed benevolence toward any religion or nonbelief that assigns its own adherents a special and distinct position is inherently not neutral. Among contemporary Americans, religions differ significantly in the extent to which their adherents believe that they embrace "the one, true faith leading to eternal [W]here a government aid program is neutral with respect to religion, and provides assistance directly to a broad class of citizens who, in turn, direct government aid to religious schools wholly as a result of their own genuine and independent private choice, the program is not readily subject to challenge under the Establishment Clause. 3 3 There is doubtless a loose, formalistic sense in which one might call any such school voucher program religiously neutral. But, in all relevant respects characterizing such a program as substantially neutral, or as "close" to neutral as may be practical, is simply implausible.
What if, for example, it is predictable, or turns out to be the case, that despite the formal neutrality and the parents' intervening choices nearly all the financial benefit of the program accrues to religious schools, perhaps of a particular religious denomination, rather than to secular public or private schools? 34 How do we know that such predictable and substantial non-neutrality leaves Establishment Clause neutrality untouched?
Or what if it turned out that most of the funds went to public and other nonreligious schools, but that even the lower level of funding eventually accruing to religious schools triggered a mass exodus of students from the public schools into sectarian schools? Perhaps a portion of public school parents need only a minimal financial incentive to fulfill their desire to leave the public school system.
On the other hand, what if over time many religious schools became financially dependent on school voucher funding, with various nondiscrimination requirements gradually being attached such that the religious schools' doctrinal messages became diluted? How do we know that public "nudging," 35 if not coercion, 36 toward less discriminatory religious practices does not affect the religious neutrality determination?
One might argue that, in a particular case, the indirect public funding of religious schools is somehow precisely offset by the increased state influence on the nondiscrimination policies not only of religious schools in general, but also of every religious denomination's schools in particular. These circumstances might establish the public funding's overall neutrality, at least at a particular point in time. 37 But such a declaration of neutrality-through-offsetting-effects would raise unresolvable problems in Even if we dismiss all such concerns, we may still sensibly question whether parents' use of school vouchers or tax deductions should be counted as "genuine and independent private choice" 42 in the first place. Whether parents are receiving vouchers, tax deductions, or neither, their choices among sectarian, private secular, or public schools will often reflect a network of costs, benefits, and tradeoffs structured by the government, which the government could at any point modify. Whatever its policies, a government inevitably creates some options and makes other options impractical for some parents. Neutrality, in all relevant and important respects and for all substantially and directly affected parties, is again simply inconceivable. 43 We need not object to the idea that one aspect of a government program-say, a creche in a public display-may promote one religion at the expense of other religions and irreligion, while some other aspect of the program or its context is more secular in its popular meaning. 44 Here, we simply assume that all secular objects "dilute," rather than "set off" or highlight a religious object, just as a setting might enhance a gemstone. But even with this doubtful assumption, the overall scenario still cannot meaningfully be described as neutral for Religion Clause purposes. The dilution of a cr6che by commercial symbols does not amount to the mutual annihilation of the Christian symbol and the commercial symbols. Both the Christian symbol and the commercial symbols remain present, having their joint and several effects. Either set of symbols might not just dilute, but partially undermine, or even reinforce, the message of the other.
That overall effect, however, of Christian and commercial symbols is not neutral toward all non-Christian religions, or even toward a noncommercial secularism. Is the conjunction of a Christian symbol and commercial consumption symbols neutral toward all forms of Hinduism or Buddhism? 4 7 In what sense do the commercial symbols bring Christianity and Hinduism into neutrality? Why isn't the Christian and commercial display potentially worse from some ascetic Hindu perspectives? In fact, could one not sensibly ask whether the commercial symbols have a non-neutral effect on those forms of Christianity that welcome, and those that reject, familiar forms of commercialism?
48
To go further, why couldn't the neutrality of a government statute or regulation also depend on whether that rule increases or reduces the overall cultural dominance, or the subordination, of religion? Reducing Can We Make Sense of "Neutrality" the overall dominance of religion or nonreligion could be viewed by some judges as a step toward genuine neutrality. To allow this kind of inquiry, however, would of course be to sink into a quagmire of controversy.
Parallel objections to the idea of neutrality could be raised in any Religion Clause context, and none amount to a demand for absolute perfection or precision in an area in which only a limited degree of precision can reasonably be sought. 49 The problem is not that the courts have some coherent, workable, and reasonably persuasive sense of religious neutrality that cannot always be easily applied or precisely articulated.
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Rather, the problem is that the courts will always have several important neutrality considerations that pull in various, irreconcilable directions.
The courts that apply Religion Clause neutrality often recognize the idea of neutrality as incoherent. Some courts, for example, have been willing to say that Religion Clause neutrality scrupulously adhered to can be biased against, or hostile to, religion. 5 1 In so many words, neutrality in the purest sense may not only be non-neutral, but also consistently biased against religion. 52 Thus, one court announced that "we do not apply an absolute rule of neutrality because doing so would evince a hostility toward religion that the Establishment Clause forbids."
Pursuing the paradoxical idea of non-neutral neutrality, we find the Eleventh Circuit particularly unclear on what constitutes a "sectarian" prayer. 54 The court concluded that a sectarian prayer is constitutional under the Establishment Clause as long as it is not used to proselytize, advance, or disparage a faith.
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If we then wonder how an admittedly sectarian prayer could avoid proselytizing or advancing the religion in question, the Eleventh Circuit suggests that context-specifically, legislative prayers versus public 49. Cf ARISTOTLE, NICOMACHEAN ETmics bk. I, § 3 (W.D. Ross trans., Oxford Univ.
Press rev. ed. 2009) (c. 350 B.C.E.) ("Our discussion will be adequate if it has as much clearness as the subject-matter admits of, for precision is not to be sought for alike in all discussions."). school commencement prayers-may make a crucial difference. 56 One might equally argue, of course, that a sectarian prayer before mature adults could still proselytize or advance one religion or disparage other religions or irreligion, or that a sectarian prayer at a high school commencement is unlikely to genuinely advance that religion. 5 7 On this kind of question, the courts do not seem especially interested in empirical evidence of advancement, assuming such evidence might ever be relevant.
Critics of the Religion Clause neutrality doctrine thus find themselves making what should be the obvious point that what are widely thought to be neutral, nonsectarian, or inclusive prayers are, on common sense standards, plainly not. Why courts have not sufficiently responded to this critique is anyone's guess. This Article seeks to explain this apparent judicial indifference in Part IV below.
As a final example of this apparent indifference, consider many public prayers that are seemingly inclusive or non-sectarian but are clearly not for the simplest of reasons. Often enough, such supposedly neutral prayers are, at a minimum, overtly monotheistic. 58 Monotheism has of course been historically dominant throughout the United States, but monotheism is obviously not neutral as to polytheism, atheism, or agnosticism. Similarly, such supposedly neutral prayers often are patriarchal in their reference. 59 This is again culturally unsurprising. But distinctly patriarchal references, even if metaphorically intended, are no more neutral than monotheism.
60
More importantly, government officials and courts assume that the closer a prayer approaches, in their own eyes, to blandness, abstraction, 59. See, e.g., Mellen, 327 F.3d at 374 n.12. 60. It is certainly possible to judicially admit the non-neutrality of monotheistic and patriarchal public prayer references while backing away from or diluting any commitment to neutrality. See Croft v. Perry, 624 F.3d 157, 166 (5th Cir. 2010). The court began with an implausible claim to neutrality, but then immediately lowered the bar as to any neutrality requirement, arguing that:
The term God is adequately generic to acknowledge a wide range of religious belief, monotheistic and polytheistic alike. A reference to "God" may not reach every belief system, but it is a "tolerable attempt" at acknowledging religion without favoring a particular sect or belief. Id. at 166. In English, "God" has a convenient and distinct plural. Socrates may indeed slide between apparent polytheism and monotheism with a certain casualness. See PLATO,
The Apology, in EUTHYPHRO, APOLOGY, CRITO 21, 33 (F.J. Church trans., rev. ed. 1987).
But most Americans, fearing accusations of heresy, do not. Nor does even an umbrellalike conception of God encompass most (or all) atheists. Unsurprisingly, the court in Croft adopts the distinct fallback position of pronouncing this degree of neutrality to be good enough for Establishment Clause purposes. Croft, 624 F.3d at 166. vagueness, innocuousness (if not utter vacuousness), or Lockean liberal benevolence, the more reasonable it is to characterize the prayer as constitutionally inoffensive, inclusive, and neutral. 61 This is a mistake. Even among monotheistic religions, these higherorder values are not universally aspired to. Few, if any, monotheistic religions frame their doctrine or prayer in bland, ecumenical, vague, or innocuous language. And blandness, like beauty, is in the eye of the beholder. Intended inoffensiveness may actually be offensive. Clarity, fervency, orthodoxy, militancy, ardor, and differentiation may count for more. 62 Some deities might prefer being specifically mentioned, others not.
One problem is that most of us, including most judges, as broad Lockean liberals tend to assume that divisiveness is generally a bad thing. 63 The truth of this normative belief may seem clear, uncontroversial, and thus neutral, but it is not. Emphasizing non-divisiveness is itself divisive. This remains true even if we set aside the further problem that any side to any dispute, given what it takes to be the proper baseline or the proper framing of the issue, can readily accuse the opposing side of being divisive.
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The courts, in sum, have not been able to develop an understanding of neutrality in the Religion Clause context that is coherent, workable, or reasonably persuasive. The next part briefly shows that legal scholars and philosophers of the Religion Clauses have not offered much assistance, either in developing such a concept of neutrality or in accounting for the remarkable persistence of implausible claims to Religion Clause neutrality. 64. Typically enough, one side is accused of divisiveness in seeking to destabilize a long-established cultural or legal tradition while the opposing side is accused of divisiveness in crucially marginalizing some otherwise clearly established members of the community. Any group that believes itself to hold either a current or future majority might accuse its opponents of divisiveness on some similar basis. Rarely, of course, does a group think of itself as fundamentally divisive.
III. THE SCHOLARS ON THE IDEA OF NEUTRALITY

A. THE RELIGION CLAUSE CONTEXT IN PARTICULAR
65. See, e.g., sources cited supra notes 55-57 and accompanying text.
raised. Jocelyn McClure and Charles Taylor argue that "[i]n a society that is both egalitarian and diverse, the state must be separate from the churches, and the political power must be neutral toward religions." 66 In contrast, Professor Michael McConnell argues that while a focus on neutrality will often suffice to protect the underlying value of religious liberty, 6 7 in some contexts "departures from religious neutrality are either permissible or constitutionally required." 6 8 Despite their differences over the value of neutrality, McClure, Taylor, and McConnell assume that in a typical Religion Clause context, the idea of neutrality will at least be meaningful and coherent. In this assumption, these scholars find much support among their peers. Professor Dan Kahan, for example, argues that " [t] he idea that neutrality is incoherent . . . is as extravagant as the claim that science, and agreement about it, are impossible in a liberal society." 6 9 Professor Andrew Koppelman, as well, argues that a fluid, multi-dimensional, high level of abstraction in Religion Clause neutrality is coherent and attractive. 70 On the other hand, however, some scholars remain skeptical. Professor Steven D. Smith, for instance, argues "that the ideal of religious neutrality is simply not coherent. And if the ideal of neutrality is not coherent, then it makes no sense to urge government to be 'as neutral as possible.' . . . [U] Courts should thus be aware of problems in neutrality-based Religion Clause case law, primarily from their own experiences, but also from academic dissent, 75 which views neutrality-based Religion Clause jurisprudence as coherent, workable, and reasonably persuasive.
7 6 As we might expect, the scholars have addressed the idea of neutrality in the Religion Clause context, and in the law more generally, distinguishing different meanings of neutrality. The problem, however, is that such distinctions have still not resulted in the coherent use of the idea of neutrality by the courts.
Perhaps the most frequent distinction is that between "formal" neutrality and "substantive" neutrality. Consider the distinction drawn by the well-respected Professor Douglas Laycock; he states that "[f]ormal neutrality requires neutral categories. A law is formally neutral if it does not use religion as a category-if religious and secular examples of the same phenomenon are treated exactly the same."
77 But a law "is substantively neutral if it neither 'encourages [n]or discourages religious belief or disbelief, practice or nonpractice, observance or nonobservance. '" 7 8 This distinction may seem intuitive, but like all widely discussed typologies in this area, it quickly frays and unravels. Under Professor Laycock's version of "formal neutrality," scrupulous equality of treatment need not involve treatment that is "exactly the same." 7 9 While separate is not equal, 0 we can easily imagine, say, two athletes being awarded com- pletely different trophies that are, overall, relatively equal in terms of achievement. Equality or (formal) neutrality need not imply sameness. 8 ' Perhaps more importantly, it destabilizes any formal category to define that category in terms of "treatment" 82 of any sort. Treatment in this context is unavoidably vague. Treatment in a formalistic context may refer to something like a theoretical classification in and of itself, as when we debate whether Pluto should count as a planet. But inevitably, the idea of treatment slides from formal into more substantive uses. Someone who complains about abusive treatment, for example, normally does not wish to refer only to some formal classification. Being formally assigned to a particular section of a bus, as under racial segregation, does not exhaust the objectionable treatment.
Put differently, we can judge like things to be alike without treating them the same way. We might, for example, judge two different charities to be alike and yet contribute our only dollar bill to one of the charities based on grounds other than the merits of the charities, thus treating the charities differently. Similarly, Professor Laycock's conception of substantive neutrality 84 is unstable in its simultaneous over-ambitiousness and under-inclusiveness. For reasons akin to those presented above in connection with the neutrality case law itself, 85 Professor Laycock's substantive neutrality is not only unattainable, but also unapproachable. No rule that significantly affects one or more religions, or any irreligion, can be said to be simply neutral across the board, since its effects are somehow properly weighed over some selected time frame. 86 The important impacts of any such rule on different groups will inevitably vary.
Professor Laycock's substantive neutrality actually does not focus on the effects of a policy; rather, it focuses on the incentives created by the policy in question. 87 Incentives are not effects. There is still a major problem of over-ambition in requiring the universal neutrality of a policy's intended and unintended incentives. But the distinct problem here is that however we define incentives, they are not the same as the policy's effects. We often care more about a policy's actual effects-whether or not intended or foreseeable-than about the perverse or ineffective incentives created by a policy. 8 89 In any event, Professor Laycock's approach to neutrality in the Religion Clause context, like any mainstream approach, is unstable and selfdestructing. It is unintentionally unattainable and unduly indeterminate. His approach seems to do too much, too little, the wrong thing, or inconsistent things. My point instead goes to the nonviability of Religion Clause neutrality in general under any mainstream formulation. 90 
B. IS THE LEGAL SCHOLARSHIP ON NEUTRALITY BEYOND THE RELIGION CLAUSE CONTEXT OF ANY ASSISTANCE?
Famously, Professor Herbert Wechsler sought to limit judicial arbitrariness; politicized judging; and immediate, result-oriented case adjudication by emphasizing the proper role of "neutral principles." 9 1 Professor Wechsler sought a judicial decision "that rests on reasons with respect to all the issues in the case, reasons that in their generality and their neutrality transcend any immediate result that is involved."
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The problem with this approach to neutrality is that it easily accommodates the most thoroughly partisan and ideologically driven judges for whom the Constitution is an instrument-or perhaps an obstacle. Such partisan judges can certainly offer Wechslerian reasons for their decisions on all of the issues in the case. Thus, there are, as John Hart Ely observed, "neutral principles of every hue." 93 And such judges, probably more than most others, will be seeking through their judicial reasoning to "transcend any immediate result" 94 in the case. Presumably, the highly partisan judge's aim would be to advance broadly and over time a preexisting political agenda, which could be formulated in terms of reasons and principles at various levels of generality. 678 (distinguishing between "strict neutrality" or "the neutrality of indifference," "nondiscriminatory neutrality," and "benevolent neutrality," on the one hand and "indifference," presumably being distinct from benevolence, on the other hand); John T. Valauri, The Concept of Neutrality in Establishment Clause Doctrine, 48 U. Prr-r. L. REV. 83, 108 (1986) (distinguishing between principles that are "neutral in their application" and principles that are also "neutral in their derivation"). A partisan judge could, for instance, be driven by the overriding general principle: "Always promote the interests of your own economic class." 95 Such a principle is general and not exhausted by the result in any given case. It is in that Wechslerian sense a neutral principle. But for detractors, it is unlikely to qualify as neutral in the most meaningful and important senses. Consistency, as Professor Mark Tushnet classically observed, does not effectively constrain judges to neutrality in the desired senses.
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For a time, some scholars thought that the ideal of liberal democratic government could be expressed in terms of the government's neutrality toward the citizenry's various legitimate conceptions of a good life. 97 Specifically, this view held that government should be neutral, or as a neutral as possible, toward various understandings of the good. This neutralist view could be critiqued as unattractive-perhaps a legitimate liberal state can and should encourage certain conceptions of the good life as distinct from others. 98 But the more basic critique of broad liberal neutrality, rather like Religion Clause neutrality, is that it is unapproachable, if not entirely incoherent.
Much of the latter problem stems from the fact that liberal neutrality appears to embody a clear and simple idea-but it actually does not. The most careful typology of liberal neutrality generates several distinct dimensions of neutrality and non-neutrality. 99 The internal tradeoffs Mar. 12, 2012) (distinguishing between "neutrality of aim," "neutrality of effect," and "neutrality of justification"); Kymlicka, supra note 97, at 883-84 (distinguishing between "neutrality in the consequences of government policy" and "neutrality in the justification of government policy"). among types of neutrality would remain even if we could settle on the meaning and measure of each possible element of liberal neutrality. This Article will not address the merits of liberal neutrality. Nor will it compare liberal neutrality to any form of neutrality in the Religion Clause context. But it should come as no surprise that in both contexts, "[g]overnments play quite a significant role in shaping both the form and context of [societal or religious group] demands, interests, and preferences." 100 It is difficult to see government policies as neutral when they help shape the very groups and institutions toward which they are claimed to be neutral. Governmental soil, as it were, cannot be equally hospitable to all possible worthwhile plants.
Consider a brief hypothetical on a school voucher case' 0 1 in which a government program transfers $10,000 each to a number of secular organizations, but transfers only $1,000 to each of a number of religious organizations. All else being equal, can we even begin to assess whether the government's collective intent is somehow neutral? 102 Can we even begin to determine the relevant effects of this policy? 103 A small sum to group A may be far more meaningful than a larger sum to group B. Note that some, if not all, legislators enacting the above policy might expect and hope that for the religious groups receiving the smaller amount, such a sum would dramatically change their ways of life, whereas no such change is expected or wished for those groups receiving the far larger amount.
Evidently, expanding our focus to matters such as general neutrality principles,1 04 or liberal neutrality, 0 5 does not significantly help with the inconsistencies within Religion Clause neutrality. In the typical formulations from both the case law' 0 7 and the leading scholarship, 1 08 the idea of Religion Clause neutrality is not coherent. But rather than simply abandoning the idea of neutrality, perhaps prematurely, this part briefly considers seven related alternative ways of thinking about neutrality in the Religion Clause area.
Perhaps evidently incoherent ideas can still have uses or functions. Perhaps the idea of neutrality can be reconceived. We will briefly con- sider the possible appeal and the defects of these seven alternative approaches or "rescue attempts." In the end, though, none of the seven alternatives, alone or in combination, can successfully rescue of the concept of Religion Clause neutrality. Our aim below in considering possible approaches to rescuing at least some use of neutrality language is to generate a sense of the possible benefits along with the clear limits and costs of such approaches. Ultimately, though, none of these seven alternatives will suffice, and we will be forced to turn to a surprising analogy to a remote area of the law. Neutrality cannot be recovered, but it can be creatively replaced.
A. UNFAZED OPTIMISM: PERHAPS SOMETHING WILL YET TURN UP
First, many courts continue to believe in the coherence, workability, and persuasive appeal of standard ideas of Religion Clause neutrality. Or at the very least they expect that some version of Religion Clause neutrality will eventually develop and validate the case law. Some scholars share the courts' general optimism in this regard. 109 Unfortunately, the coherence problems of Religion Clause neutrality, as the case law is normally interpreted, do not seem resolvable, thus we do not seem poised for a neutrality breakthrough. Some other perspective, approach, interpretation, or combination thereof is required if Religion Clause neutrality language is to be recovered. There can certainly be no guarantee that any such rescue attempt will prove satisfactory.
B. THE POSSIBLE SPECIAL JUDICIAL MANIPULABILITY OF NEUTRALITY
Second, it might dishearteningly be the case that the standard approaches to Religion Clause neutrality retain their appeal in part because of their general vulnerability to conscious and subconscious manipulation by the courts. The manipulability of the neutrality concept would, whatever its long-term impact on the law, have an appeal, at least subconsciously, for a number of courts. 110 The incoherence of neutrality, whether recognized or not, would on this view often count as a feature rather than a vice.
The more manipulable the legal doctrine, the less predictable the cases that turn on that doctrine are. And it is hardly foregone that manipulability should prevail over predictability.'' Furthermore, whether the standard idea of Religion Clause neutrality is distinctively more manipulable than replacement ideas is unclear. The idea of "coercion," for ex- ample, looms increasingly large in Establishment Clause cases. 112 But the idea of coercion in that context has never been expounded on.11 3 It is fair to say that the idea of coercion can be substantially manipulated by judges.
There would also be a need for a good theory why any currently dominant voting bloc on the Supreme Court would prefer manipulability in ideas crucial to their constitutional decisions. A high level of manipulability, after all, would promote the erosion, in substance if not in name, of their own precedents. Perhaps current court majorities expect to see their favorite precedents eroded for other reasons, or else they imagine those precedents to be somehow entrenched and invulnerable to change. The idea of neutrality would be unlikely to meet these expectations.
C. THE ESSENTIAL CONTESTABILITY OF NEUTRALITY
A third alternative approach to the incoherence of neutrality in the Religion Clause cases draws on work, familiar to political scientists and philosophers, by Professor W.B. Gallie.11 4 Gallie developed the idea of what he called "essentially contested"' 1 5 concepts.1 16 Think, for example, of the ways "democracy" was used internationally throughout the 20th century. Professor Gallie wrote that some ideas about even the core, central meaning of essentially contested concepts may not be "resolvable by argument of any kind, [but] are nevertheless sustained by perfectly respectable arguments and evidence."11 7 This condition indicates that a concept is essentially contestable. 118 More loosely, reliance upon essentially contestable concepts "inevitably involves endless disputes about their proper uses on the part of their users."" 9 In practice, to use an essentially contested concept "means to use it against other uses" and to recognize that "one's own use of it has to be maintained [or defended] against these other uses."1 20
112. See, e.g., Wright, supra Can we say that the idea of neutrality in the Religion Clause cases qualifies, whether the courts recognize it or not, as an essentially contestable concept? Doubtless some factors of essential contestability are present to some degree, and this may help account for the persistence of neutrality talk in the case law. But neutrality in our context does not present a classic case of essential contestability.
As an example, consider the idea of "democracy"; some would apply the term democratic to the United States and deny that Cuba counted as a democracy, while others would maintain the opposite. 12 1 Different core criteria for democracy are being applied, perhaps unconsciously. But this does not seem paralleled in the debates over religious neutrality. As we saw above, 122 for example, critics of the neutrality cases often argue that a case incorrectly found a practice to be neutral on the deciding court's own use or understanding of the idea of neutrality. The critic of the court's logic of neutrality need not adopt any personal idea of neutrality, whether the same as the court's idea of neutrality or not. There is no conceptual contest.
Suppose a critic of a court decision says that a public cross, contextually diluted by various secular objects, is not neutral as against a number of the major world religions.1 2 3 It seems likely that the critic is not simply "talking past" the court or using the term neutral in a substantially different sense with different criteria. The critic and the court are not contesting the conceptual meaning. Rather, the critic may well be saying that on the court's own logic, understanding, or definitions, the secularly diluted cross display is not neutral. The court holding otherwise may thus directly contradict itself based on its own specified criteria for neutrality.
The idea that Religion Clause neutrality is an essentially contestable concept may thus contribute modestly toward our understanding of what would otherwise appear to be sheer incoherences in the case law. But the idea of essential contestability is not fully applicable and cannot bear much of the burden of explaining or rehabilitating Religion Clause neutrality.
PHIL. 137, 148-59 (2002) . We can only hope that truth itself is not an essentially contestable concept, lest we wind up with the awkward claim that it is true that the concept of truth is essentially contestable. 121. It is possible that those who see either the United States or Cuba as a democracy to the exclusion of the other may accuse each other of self-contradiction. But this sort of argument seems rarer than contesting for one's preferred, distinct meaning of democracy. Perhaps one or both contestants over the preferable meaning of "democracy" are at some level engaged in a self-contradiction. But such a self-contradiction, if any, will be less direct and immediate than that often claimed in the Religion Clause neutrality debates.
122. See, e.g 
D. NEUTRALITY AS A LEGAL FICTION
A fourth possible approach to the incoherences of Religion Clause neutrality, however, holds more promise. Here, we draw on Professor Lon Fuller's classic discussion of "legal fictions." 124 Could judicial declarations that a given practice counts as neutral under the Religion Clauses-or even as not neutral-be explained as legal fictions?
Fuller held that a legal fiction "is neither a truthful statement, nor a lie, nor an erroneous conclusion."1 2 5 It is not entirely clear, on Fuller's account, whether a claim that is incoherent could also qualify as a legal fiction, or whether a claim that is known by its author to be incoherent could qualify. At one point, Fuller refers to a legal fiction as "an 'expedient, but consciously false assumption.' 1 1 2 6 This would seem to exclude the typical judges who believe that the doctrine of Religion Clause neutrality is logically sound.
On the other hand, Fuller also broadly refers to a legal fiction as "an expedient but false assumption."
12 7 This formulation would not require a judge's awareness of falsity or of incoherence. And Fuller also allows for the possibility that the author of a legal fiction "may have believed it in the sense that he could think of no better way of expressing the idea he had in mind." 128 This formulation allows for additional latitude. Perhaps some judges believe, consciously or not, that even if Religion Clause neutrality is incoherent, it is a necessary doctrine and is the best we will get. Neutrality has favorable connotations and strong cultural associations with fairness.
How a judge is to apply an incoherent doctrine "faithfully," 1 29 or consistently on its own terms, would remain murky. But the judge could instead choose to emphasize the role of legal fictions in pragmatically making the best of what the judge, for good or bad reasons, assumes to be an inevitably bad situation, whether or not other Religion Clause courts recognize their logically awkward position.
The real problem with thinking of Religion Clause neutrality as a legal fiction is that we do not know whether the fiction involved is expedient or pragmatically useful, or whether an incoherent but culturally appealing idea of neutrality is really the best that judges can do under their circumstances. For example, assume that a rural town council in a religiously 
1920)).
127. Id. at 9 (emphasis omitted); see also Campbell, supra note 124, at 362 (A fiction "can perfectly well exist before the realisation that it is such.").
128. FULLER, supra note 124, at 8. The broader the idea of a legal fiction is defined, the closer the idea approaches the general legal modifier of "constructive," as in the case of, say, a constructive discharge, or a discharge that is, for policy reasons, deemed to have homogeneous area 1 30 is permitted to use at public meetings a series of what are usually thought of as bland, and therefore inoffensive, monotheistic and literally patriarchal invocations. Why not claim that such a practice, even if not coherently or genuinely neutral, pays for itself by promoting majority community values and local solidarity? One obvious pragmatic cost is the possibility of thereby validating, and reinforcing, the community's insularity at a time when the costs of cultural parochialism may be increasing. 131 We will leave this as an unresolved problem for those who view Religion Clause neutrality not only as a legal fiction, but one that is genuinely useful and broadly expedient. We will have a bit more to say about whether we can do any better than a focus on neutrality.
E. NEUTRALITY AND THE ANALOGY TO MORAL FICTIONALISM
A fifth approach to explaining, if not rescuing, the apparent incoherence of Religion Clause neutrality draws by analogy on an increasingly influential way of thinking about the meaning of moral language known as "moral fictionalism."
132 Contemporary advocates of moral fictionalism differ among themselves as to how to formulate the general idea. 1 33 According to Professor Richard Joyce, virtually all ordinary moral claims are false, 134 but we continue to use moral language and even moral propositions without believing or even asserting those moral propositions. 13 5 This may well sound a bit curious. The idea is roughly that continuing to use moral language the way a recognized story teller 1 36 might spin a yarn-as a sort of conscious lie-to-children-will have a useful payoff, 1 37 or, at the very least, that things would be worse for us if our moral claims were intended to assert moral truths, but our moral assertions were all 38 Could some version of moral fictionalism-a Religion Clause fictionalism-be adopted to help account for the persistence of what otherwise appears to be an incoherent collection of judicial assertions regarding Religion Clause neutrality? It would be quite a stretch to assume that most courts consciously avoid asserting any moral or legal truth when they declare that a particular religious practice is or is not constitutionally neutral. Courts are not just telling us an evocative, make-believe story to help make the world a better place on some judicially unspecified standards.
It is certainly possible that neutrality stories might make the world a better place, perhaps by inspiring us, or simply moving us, to adopt different values and perspectives. But many of us would stubbornly want to know why one judicial outcome is thought to be better than another, and why this explanation itself might not be used to decide Religion Clause cases more directly.
In the meantime, if the courts announced on the basis of good reasons independent of asserted moral or legal truths that they had abandoned the pursuit of moral or legal truths, we might give them credit for insightfulness, or at least candor. But this admission might also undermine the courts' legitimacy and authority, both in the Religion Clause area and more broadly. Would we find useful a court's admission that there are no true moral or legal assertions to be made in areas such as equal protection or substantive due process as well? 139 Even if a fictionalist approach to Religion Clause neutrality did not gradually undermine judicial legitimacy in Religion Clause cases, it is unclear that such fictionalism would be of much pragmatic use. Courts would still have to choose one outcome or another and tell one recognized make-believe story or another in any given case. Many good stories come into conflict with one another. Conflicting characters can evoke both envy and admiration. It is unclear how much the fictionalist approach to neutrality would be doing. The crucial judicial choices are those concerning what counts as pragmatically useful and which judicial outcomes would best promote the approach's usefulness. The real problem, ultimately, would be to work out a satisfactory approach to, and defense of, judicial pragmatism.1 
F. NEUTRALITY AND THE ANALOGY TO MORAL "ERROR THEORY"
As a sixth approach, some forms of moral fictionalisml41 already incorporate an element of what is called "error theory."1 42 By itself, moral error theory holds that the moral judgments that we assert are systematically false or incoherent. Under Professor John Mackie's formulation, "although most people in making moral judgments implicitly claim . .. to be pointing to something objectively prescriptive, these claims are all false."1 43 There is, for example, nothing in the world that corresponds to the supposed objective truth and prescriptive character of our assertions that murder is morally wrong or that the separation of church and state is morally sound or important. 144 Could an error theory of morality be applied by analogy to the Religion Clause neutrality case law? Again, as with the moral fictionalism analogy, it is plausible that most judges in the Religion Clause cases are not consciously adapting or analogizing to the philosophical discussions of moral error theory. At most, judges could instead be influenced indirectly by some popularized versions of moral error theory.
Consider how a legal or constitutional error theory, by analogy to a moral error theory, might operate. The simplest version, as applied to our Religion Clause cases, would start by assuming some fairly standard idea of what Religion Clause neutrality is supposed to mean. 145 A judge might then conclude that statements such as "this practice is religiously neutral under the First Amendment" must be false or incoherent, for entirely sensible reasons like those discussed above. 146 That conclusion could be the core of a "legal error theory" in our particular context. But the judge would then still face a choice as to how to act. One option, at least for the Supreme Court, would be to abandon its Religion Clause neutrality jurisprudence.1 4 7 Why persist in recognized falsity or incoherence? But as we noted in connection with the judicial analogy to the theory of moral fictionalism,1 48 the courts need not com- pletely abandon Religion Clause neutrality language for such reasons. Instead, a judge adhering to error theory might continue using neutrality language not to convey legal truths, but to achieve some chosen pragmatic goal. Perhaps the idea would be to use false or incoherent neutrality language as part of a rhetorical attempt to reduce (or enhance) cultural conflict on a religious issue, or to increase (or decrease) the emotional appeal of some religious legislation, practice, or display. 1 4 9 People can be motivated by language that does not seek to assert true propositions.
But this version of error theory would inherit the defects of its fictionalist counterpart, as noted above. 150 The error theory judge would concede that any assertions about, say, the neutrality (or non-neutrality) of a public religious prayer would be false or incoherent. That concession might, over time, limit the pragmatic impact of the judge's accompanying discussion. We would want to know what logical purpose, if any, the reference to neutrality serves. Why not opt for judicial rhetoric with a substantive focus other than on an unconvincing neutrality?
We would doubtless want to know why (i.e., on what grounds) the judge had decided that one judicial outcome was more pragmatically desirable, or otherwise useful, than another. For example, is there a consensus on whether the legislative prayers permitted in Marsh v. Chambers' 5 were then pragmatically or otherwise useful or that they would be useful today? Why would we see such prayers as having, or not having, an overall pragmatic payoff? The essence of the judicial opinion would really not involve the question of neutrality or non-neutrality, but the court's grounds for preferring one view of what is useful,1 52 and how the case holding would promote the desired consequences.
1 5 3 Would we likely not be back to debates about baselines, divisiveness, inclusion, equality, respect, deserved sympathy, and similar questions? 149. Consider, by further analogy, the weight ascribed to a purely emotive meaning, as distinct from cognitive meaning, in the draft protest jacket case of 153. Having abandoned any claim that a practice can objectively be religiously neutral under the First Amendment, the courts might wish to maintain the authority and legitimacy of judicial review in Religion Clause cases by articulating some theory of how, in a given case, the rhetoric without the substance of neutrality might contribute to desired public consequences. People can, for example, be motivated, in large numbers and over time, even by what they recognize to be nonexistent entities. See, e.g Our seventh and final alternative approach to neutrality in the Religion Clause cases also draws on a loose analogy to a current philosophy. Consider a background example. Suppose that someone is asked whether she knows that a pencil is on her desk. Without much reflection, she says yes. For most purposes, we typically have no objection to her saying so.
But notice what has happened here. A person claims that she knows there is a pencil on her desk. At least subconsciously, though, she has only taken some of the (arguably) relevant factors into account and has ignored others. She may, for example, have considered her proximity to the desk, her certainty that the desk is hers, the lighting conditions, her unobstructed view, and her visual acuity, among other factors. But she also will have ignored other relevant, albeit unusual, considerations. These ignored considerations might include the possibility that what appears to be a pencil is really not, or that she has been hypnotized, or controlled by demons or evil experimenters, or is dreaming, or that all apparent physical objects are illusions, including desks and pencils. Typically, no one objects to any of these simplifying assumptions and excluded considerations.
Perhaps, by analogy, courts could justifiably take into account only some possible considerations, or only some "test cases," for religious neutrality, while ignoring other relevant considerations or test cases that are nevertheless implausible. Suppose, for example, that a city's religious practice is burdening several entirely imaginary religions, some religions or some extinct or forgotten religions, or even some imaginary religions practiced only on distant planets. Or perhaps religions not practiced locally could be ignored. Perhaps some judges might nonetheless be willing, all else being in order, to say that the city's religious practice is sufficiently neutral under the Religion Clauses. After all, it may not be humanly possible to take into account all of a practice's complex effects on all religions. And there may not be a clear, invariably useful rule telling us precisely which religions are to be considered, and which religions or irreligions may safely be left out of account. 154 This alternative approach would thus hold open the possibility of increasing the coherence, if not the appeal, of a Religion Clause neutrality analysis by reducing-perhaps radically-the number and variety of religious or irreligious views to be taken into account in assessing any relig-154. The above analysis is inspired by Professor Walter Sinnott-Armstrong's discussion on moral beliefs as being justified, or not justified, only with regard to some selected and assumedly relevant "contrast class" of alternative moral beliefs. See WALTER SINNOTT-ARMSTRONG, MORAL SKEPTicisMs 251 (2006). As a somewhat related alternative, consider that context may dictate the meaning of "neutrality" just as "flatness" of farmland has a different meaning from "flatness" of a billiard Can We Make Sense of "Neutrality" ious practice's neutrality. Perhaps neutrality could gain coherence, if not conviction, in a radically simplified religious universe.
The courts currently engage in something like this "shrinking the universe of test cases" approach when they allow only a narrow, if not parochial, range of religious views to be taken into account. Thus some Ten Commandment cases involve "amalgam[ated]" or combined versions of the Ten Commandments. 1 5 5 One case actually listed eleven commandments.1 56 The explanation for this practice is that the amalgamated version is an attempt-successful or unsuccessful-to neutrally accommodate the beliefs of Protestants, Catholics, and Jews.x 5 7
Of course, the categories of Protestants, Catholics, and Jews do not exhaust the class of socially important contemporary American religious believers. Any universe-shrinking test for sufficient religious neutrality would need to explain why other prominent categories of believers and non-believers may properly be excluded from the neutrality determination. It is a bit late in the day to bracket all atheists, or all those who reject the Ten Commandments as commandments, as irrelevant outsiders. Even if such an explanation could be presented under the Religion Clauses, it is not clear that such intentional exclusions would be defensible either as meaningfully neutral, or, under an Equal Protection Clause challenge, fair treatment to an excluded group.t 5 8
More broadly, if the courts were to limit the religions and irreligions that could be accounted for, then the Religion Clause doctrine would be simple and more predictable; but these gains would come at too steep a cost. The values of equality of consideration, intuitive fairness, inclusiveness, and the overall logic and persuasiveness of the opinion would all be sacrificed.
V. CONCLUSION: AFTER "NEUTRALITY,"
A SURPRISING ALTERNATIVE This article sought to establish first that the idea of "neutrality" in the Religion Clause cases is incoherent. 159 More importantly, there does not seem to be any viable way to reinterpret, rehabilitate, or otherwise rescue the idea of neutrality in the Religion Clause context. 1 60 Some sort of replacement-whether unitary or multi-dimensional-for the idea of neutrality is thus called for.
Perhaps one or more familiar Religion Clause tests, such as the concern for coercion 1 61 or for discrimination and inequality, 16 2 can be expanded and applied in such a way as to satisfactorily manage the cases typically addressed by the neutrality inquiry. We can hope, but this expansionist project would face already familiar obstacles.1 63 It may be possible, though, to supplement the expansionist project by going much further afield by drawing on conceptually distant areas of the law. In this regard, we might tolerate vagueness and imprecision, as long as we could gain conceptual coherence in Religion Clause jurisprudence.
Religious rights and interests are commonly thought of as qualitatively different from property rights and interests. We will in any event assume this to be true.1 64 But the differences between religious and property rights do not rule out all sensitive, limited use in the Religion Clause area of considerations developed to constitutionally regulate property rights. We might draw on the often murky distinction between the governmental taking of property on the one hand and the mere police power regulation of property on the other. 165 Dissimilarities will again abound, but it will also remain possible to adapt a number of considerations from the law of takings and police power regulation to the problems commonly addressed by Religion Clause neutrality jurisprudence.
The Religion Clauses are often thought of in terms of prohibitions on certain government actions. In contrast, the Takings Clause admittedly does not prohibit the taking of private property, assuming some public sonable expectations of an adversely affected person; 17 1 third, the "character" of the government's policy or practice, 172 including any actual hostility toward a religion or irreligion; and fourth, any sense that a legitimate governmental goal, benefitting a broad class of persons, is being pursued at the expense of one or a few heavily burdened victims, rather than more fairly at the expense of the broader public receiving the benefit. 1 73 Each of these four factors seems readily translatable, with clear relevance and fairness, to many Religion Clause contexts. To oversimplify, each of the four factors above seeks to address some particular aspect of the "severity of the burden" 74 imposed by the government policy on the objecting party. Of course, fairly assessing the burden on an aggrieved party, in any context, will pose judicial challenges. Offering only the fair market value of condemned property 7 5 may undercompensate an owner who must pay attorneys' fees, or who endures uprooting or the stress of a forced move, let alone any genuine lifestyle or sentimental value costs. Undercompensation and insensitivity in any legal area should generally be avoided. So a Religion Clause court drawing from the takings-versuspolice-power case law should be especially aware of the constitutional value of even largely symbolic, brief, socially stigmatic, or dignity-based nonpecuniary injuries in the Religion Clause context. 1 76 The logic of the takings-versus-police-power distinction is thus useful here as well. 177 The takings-versus-police-power cases are, finally, of use in setting some lower bounds to the sorts of religious injuries for which compensation, let alone an injunction, will be appropriate. The idea of a "reciprocity of advantage" 1 78 is relevant. When a plaintiff complains of some effects of religious policy that a court concludes are offset or counterbalanced-not just diluted-by the same or other relevant religious policies so that the plaintiff suffers no net injury, the takings-versus-police-power cases sensibly suggest that no compensation-let alone an injunction-is
